UTAH TRIAL LAWYERS Al

Beware the “Net Verdzct”

by Francis J. Carney, Esq.

A concemed colleague recently called me on his way hack from a trial
in a medical malpractice case in 'Vemal. Seems that his jury came back with
4 good verdiet; however, in post-trial conversations he learned that they had
dedneted the plaintiff’s twenty percent comparative fanlt from the general
and special damages award, They didn’t understand, and were never told,
that the judge is supposed to meke this deduction. OF course, when the
judge made an additional deduction before entering the judgment, the plain-
tiff had a double deduction for comparative fanlt.

This is the problem of the “net verdict.” It is not uncommon, But
could my celleague do anything about it? In my defense days I tried a case
against 2 well-kmown UTL.A member where the jury reiurned a verdict that
was akmost exactly what had been requested, Jess the percentage of allocated
fault. Counsel for plaintiff noticed this shortly after retuming to the office
and promptly informed the judge and moved to correct the verdict. Judge
Henriod, over my objection, allowed affidavits to be obtained from the
jurors, and, indead, it was clear that they had mistakenly made the deduction
themselves, The judge therefore entered judgment in the correct amount to
fix what he characterized as a clerical mistake.

Butnot all judges woutd have allowed (his error to be corrected. Until
just two days before my colleague’s call, there was no Utah decision
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addressing the problem of the “nst verdict,” and cases supporting both sides
of the argument could be found. But niy colleague was in Iuck, or so we
thought, because of a brand-new decision from the Utah Supreme Court.

The Bishop Case

The so-called Liability Reform Act, Utan CODE ANN. §§ 78-27-37 to -
43 (1999), says nothing about whether the jury or the judge shonld make the
deduction for comparative fault from the gross damage award, except in the
context of the reallocation provisions for immume defendants inder section
78-27-39, Nor am I aware of any case mandating that the judge and not the
jury should make the deduetion, Regarcless, it is the customary, if not ani-
versel, practice for the judge 1o make the necessary deductions vpon entry of
the judgment. It is not something that the jury should be concerned abont—
althongh they are rarely told so.

The recent decision in Bishop v. GenTec, Inc., 2002 UT 36, 444 Utah
Ady. Rep 10, has finally provided some guidance on this issue. A wrongful
death plaintiff received a jury verdict award of $1,550,000 for the death of
her hnsband: The jury allocated 25% fault or: the decedent and the rest on
the defendants which, after being realiocated becanse of an immune employ-
er, resulted in a 35.71% allocation of fault on plamtiff, Afier the jury was
discharged, plaintiff’s counse] talked to the jurors and learned that they hiad
already deducted 25% from their general and special damages award, In
other words, they intended Mrs, Bishop to receive a gross award of
$1,937,500 and a net award of $1,550,000.

Counsel for plaintif therenpon moved to correct the “clerical error” in
the jury verdict under Utah Rule of Civil Procedure 60." The trial court
denied the motion on the grounds that it was in fact a motion to alter or
amend the judgment under rule 58 and that juror aifidavits were inadmissable
to impeach the verdict, The supreme court reversed. It held that this was a '
failare to accurately record the amount of the verdict and was a “clerical,”
not a “judicial,” error. Therefore, the jury affidavits were admissible, and the
award was increased fo reflect the true award.

The court in passmg noled thei there is a split of awthority over
whether evidence is acmissible o determine whether a jury verdict reflects
the true intent of the jury. Some jurisdictions refusé to allow this sort of evi-
dence at all. See, e.g., Plummer v. Springfield Termingl Ry. Co., 5E3d 1 (Ist
Cir, 1983) (motion to amend verdict to correct admitted “double deduction”
was more than comacu'ng.a mere clerical error and should have been denied),
cert, dented, 510 U.S, 1112 (1994); Karl v. Burlingtorn N. Ry. Co., 880 F2d
68 (8th Cir. 1989) (trial court could not “correct” a verdict to fix Jury's mis-
take in rendering & “net” verdict). But with litile analysis, the Bishop court
decreed that accurately recording the intent of the jury in its calculation of
the damage award is corection.of a clerical error, not a judicial error: “The
distinction between judicial error and clerical error . . . depends on whether it
was made in rendering the judgment or in recording the judgment as ren-
dered.” 2002 UT 36, § 32 {citations omitted).
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Net Verdict

Continued from Pg. 17 ‘
Does Bishop Fix the Problem?

Surprising]y, thete is no discussion in the Bishop decision of Utah Rule
of Ctvil Procedure 47(r) or Utah Rule of Evidence 606(b). Rule 47(r) pro-
vides: “If the verdict rendered is informal or insufficient, it may be carrected
by the jory under the advice of the court, or the jury ‘may be sent out again.”
(Emphasis added.) The cases interpret the words “informal or insufficient”
broadly and hold that any iregularity appearing on the face of a jury verdict
is waived unless an objection is made before the jury is discharged.
Martineau v. Anderson, 636 .2d 1039, 1043 (Utah 1981).

There is no requirement under rule 47(r) that the errar be patent or
obvious; all that is necessary is that the error appear on the face of the ver-
dict. When a special verdict is ambiguous, counsel has an obligation either

tp alject to the filing of the verdict or to move that the cause be resubmitied
to the jury for claification. If a party fails to take appropriate action before
the diseharge of the verdict, that party gensrally may nat Jaer mave fora
new trial on the ground that the verdict was defective.

Bennion v. LeGrand Jolmson Constr. Co., 701 P2d 1078, 1083 (Utah 1985)
(citations omitted). ‘ ‘
Rule 606(b) prohibits a court from considering any testimony from
" jurors about the validity of a verdict except on the question of whether extra-
neous prejudicial information was improperly brought to the jury’s aftention.
The identical federal rule has been interpréted by several federal courts to
prohibit comrection of a “net” verdict: o

The foreman’s testimony and the jurors’ affidavits contain specific references!
to what the jurcrs understood or infended when fle figure was written. The
jurors did not state that the figure written by the foreman was different from
that which they agreed upon, but indicated that the figure the foreman wrote
down was intended to be a net figure, not a gross figure. Receiving such
statements violates Rule 606(b) becanse the testimony refates 1o how the jury
interpreted the court’s instructions, and concerns the jurars’ “mental process-
es,” which is forbidden by the rule.

Karl v, Burlington N. Ry. Co., 880 F.2d at 74. See also Phummer v.

Springfield Terminal Ry. Co., 5 F.3d 1 (st Cir. 1993Y; Peveto v. Sears, 807

~ F.24 486 (5th Cir. 1987); Chicago, Rock Island & PRR. v. Speth, 404 F2d
291 (8th Cir. 1968).

" Bishop is indeed a good case for the plaintiff's counse] faced with 2
“net verdict” issue, However, the Jimited analysis and the total lack of dis-

- cussion of rules 47(rj and 606{b) may allow a creative defense argument to
get around the holding. It would be-wise for plaintiffs’ counsel to avoid the
problem in the first place. :

T'he 1993 Mot Uran Jury INsTRUCTIONS do not tell jurors that they
should not deduct the percentage of fault from the gross damage award.?
The Litigation Section of the Utah State Bar is in the process of revising
MUJL The second edition should be out by the beginning of next year. This
problem should be corrected in the new edifion. '

.S unmer 2002

UTAH TRIAL LAWYERS ASSDCIATIDN

Some Advice
Enti] the new pattern verdict forms are out, counse! for the plaintiff
should routinely take several preceutions:
Ticst, always raquest that Janguage similar to the following be includ-
ed in the proposed special verdict form:

Wha is the amount of special and general dmmages, if any, sustained
by plaintiff as a prosimate result of her injuries? (In sefting forth
these dmmages, do not deduct any percentage of fandt that you may
have allocated to plaintiff. Simply put the “gross” figure for dam-
ages, and the court will make any necessary deduction for fauit per-
centages to arrive ot @ “net” figure.)

1 have never encountered opposition to the additional language being
included in the verdict form. Nor is there any basis for domg so, given the
Jack of potential harm to the defendant and the history of juries malding this

* type of error.

Second, when a jury verdict is returried, damages awarded, and com-
parative fault assessed, take a minute before the jury is discharged to do the
math and check thet he jury has not incorrectly mede the fault deduction
itself. The quickest way to do this is to compare the amount of special dam-
ages that were requested to what was awarded. Were the undisputed medical
expenses $100,000 and the award for expenses only $75,0007 Did the jury
also assess 25% comparative fault? Jf so, that's strong evidence for a net
verdict. Raise the issue with the court immediately, and ask the jury to be
polled on fheir intentions. Avoid ths rele 47(r) trap. ‘

Third, ask the jurers about their verdict after they have been dis-
cﬁarged. In some cases this may be the only way counsel will ever leam -
about 2 net verdict. I |

What heppened to my friend with the Vernal net verdict?
Surprisingly, the judgs did not comect it. The jury was reconvened, After

" the court asked the jurots questions and defense counsel spoke with them,

their “mistake” was not as obvicus as it originally appeared. The mofion to
carrect the verdict was denied, and the verdict stands pending appeal.

1. “Clerical mistakes in judgments, orders, cr other parts of the record and errors
herein arising from oversight or omission may be corrected by the court af any
fime of its own initiative or on the motion of any party and after such notice,
as any, as the conrt orders.” :

2. See MopbL Uraz Jury InsTRUCTIONS— CivIL forms 36.1 to 365 (1993).
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